
COBRA BUSINESS
REORGANIZATIONS

Seller Retains COBRA Obligation: The final regulations provide, in both sales of stock
and assets, such as a division or plant, that the seller retains the obligation to make
COBRA continuation coverage available to existing qualified beneficiaries.

Buyer Obtains COBRA Obligation If Seller Ceases To Maintain A Group Health
Plan: The new proposed regulations provide that the buyer is responsible for providing
COBRA continuation coverage to existing qualified beneficiaries if the seller ceases to
maintain a group health plan for any employee. This secondary liability for the buyer
applies in all stock sales and in all sales of substantial assets in which the buyer
continues the business operations associated with the assets without interruption or
substantial change.

COBRA Obligation By Contract: The new proposed regulations make clear that the
parties to a business transaction are free to allocate the responsibility for providing
COBRA continuation coverage by contract, even if the contract imposes responsibility on
a different party than would the new proposed regulations. If, however, the party
allocated responsibility under the contract defaults on its obligation, and if, under the
new proposed regulations, the other party would have the obligation to provide COBRA
continuation coverage in the absence of a contractual provision, then the other party
would retain that obligation.

Asset Sale When Health Insurance Is Maintained: This type of asset sale is one in
which, after purchasing a business as a going concern, the buyer continues to employ
the employees of that business and continues to provide those employees exactly the
same health coverage that they had before the sale (either by providing coverage
through the same insurance contract or by establishing a plan that mirrors the one that
provided benefits before the sale). The application of the rules in the new proposed
regulations to this type of asset sale would require the seller to make COBRA
continuation coverage available to the employees continuing in employment with the
buyer. Ordinarily, the continuing employees would be very unlikely to elect COBRA
continuation coverage from the seller when they can receive the same coverage (usually
at much lower cost) as active employees of the buyer.

Stock Sale Examples

Example 1. Selling Group S consists of three corporations, A, B, and C. Buying Group P consists
of two corporations, D and E. P enters into a contract to purchase all the stock of C from S
effective July 1, 2002. Before the sale of C, S maintains a single group health plan for the
employees of A, B, and C. P maintains a single group health plan for the employees of D and E.
Effective July 1, 2002, the employees of C become covered under P s plan. On June 30, 2002,
there are 48 qualified beneficiaries receiving COBRA continuation coverage under S s plan, 15 of
whom are M&A qualified beneficiaries with respect to the sale of C. (The other 33 qualified
beneficiaries had qualifying events in connection with a covered employee whose last
employment before the qualifying event was with either A or B.)
Result: Under these facts, S s plan continues to have the obligation to make COBRA
continuation coverage available to the 15 M&A qualified beneficiaries under S s plan after the
sale of C to P. The employees who continue in employment with C do not experience a qualifying
event by virtue of P s acquisition of C. If they experience a qualifying event after the sale, then



the group health plan of P has the obligation to make COBRA continuation coverage available to
them.

Example 2. Selling Group S consists of three corporations, A, B, and C. Each of A, B, and C
maintains a group health plan for its employees. Buying Group P consists of two corporations, D
and E. P enters into a contract to purchase all of the stock of C from S effective July 1, 2002. As
of June 30, 2002, there are 14 qualified beneficiaries receiving COBRA continuation coverage
under C s plan. C continues to employ all of its employees and continues to maintain its group
health plan after being acquired by P on July 1, 2002.
Result: Under these facts, C is an acquired organization and the 14 qualified beneficiaries under
C s plan are M&A qualified b en ef icia ri es.  A gro up  he alt h  pla n of  S  (t ha t  is,  e it he r the  pl an 
ma in ta in ed  by A o r the  pl an  mai nt a ine d by B)  h as th e ob lig a ti on  to  ma ke CO B RA co nt in ua t io n
co vera g e ava ila b le to  t h e 14 M& A  q ua lif ie d  b en e fi ciar ies.  S a n d P co u ld neg ot ia t e to have  C s
p lan  con t inu e to  m ake  CO BR A co nt in ua t ion  cove ra ge  ava ila ble  to the  14  M& A qua lif ie d
b en ef icia ri es.  In  such  a ca se,  ne it he r A s pla n nor  B  s pl an  wou ld  m ake  CO BR A co nt in ua t ion 
co vera g e ava ila b le to  t h e 14 M& A  q ua lif ie d  b en e fi ciar ies unl ess C s plan  fa ile d  t o  f u lf ill it s
co nt ra ct ua l re spo nsib ili ty to  m ake  CO BR A co nt in ua t ion  cove ra ge  ava ila bl e to the  M& A qua lif ie d
b en ef icia ri es.  C s em plo yee s (a nd  th e ir spo u ses an d  d ep e nd en t  ch ild re n)  do  n o t expe rie nce  a
q ua lif yin g even t in  con n ect io n wit h  P s acqu isit io n of C,  an d  co n seq ue nt ly no plan  ma int a ine d  b y
e it he r P or S h as any obl iga t ion  to ma ke CO B RA  co n ti nu at io n co ver ag e avail ab le  t o  C   s
e mpl oye es (o r the ir  sp ou se s o r dep en de n t ch ild re n) in  con ne ct io n wit h  th e tra nsf e r of  st ock in  C
f ro m S to  P . 

E xa m pl e 3.   The  fact s ar e the  same  as in  Exa mp le  2 ,  exce pt  tha t C ce ase s to  em plo y two
e mpl oye es on Ju ne  30 , 200 2,  and  t h ose  tw o empl oye es neve r beco me  co ver ed  un de r P  s p la n. 
Re sul t : Un de r the se fact s,  th e  t wo  em plo ye es exp e rie nce  a qu a lif yin g eve n t on Ju ne  30 , 200 2
b eca use  th ei r term in at io n of emp loym en t  ca u ses a lo ss of  gr ou p hea lt h  co ver ag e.  A g ro up  he al th 
p lan  of  S (th at  is,  ei th e r th e  p la n ma in ta in ed  by A o r the  pl an  m ai nt a ine d by B)  h as th e ob lig a ti on 
t o ma ke  C OB RA  con t inu at io n  co ve rag e  a vai lab le  to  th e  t wo  em plo ye es (a nd  to  an y spo use  or 
d ep en de nt  ch ild  o f  th e two  emp lo yee s who  lo ses cove ra ge  un d er C s pla n in  co n ne cti on  wit h the 
t er min at io n of  e mp lo ymen t  of  the  t wo  em plo ye es) beca use  the y a re  M& A qua lif ie d ben ef ici ar ies
wit h  resp e ct to th e sal e of C. 

E xa m pl e 4.  Se lli ng  Gr ou p S con sist s o f  th re e co rp or at io ns,  A,  B, and  C.  B u ying  Grou p  P  con sist s
o f two  co rp or at io ns,  D and  E.  P ent e rs in to  a co nt ra ct  t o  p u rcha se  a ll of  t h e st ock of C fro m S
e ff e cti ve Ju ly 1,  20 02 .  Be f ore  the  sa le  of  C,  S  ma in ta in s a  sin gle  gr ou p hea lt h plan  for th e
e mpl oye es of A,  B ,  an d C (an d the ir fa mili es).  P m ai nt ai ns a si ng le gro up  he al th  pla n  f o r the 
e mpl oye es of D and  E (a n d the ir fa mili es).  Eff e ct ive Ju ly 1,  20 02 ,  th e emp lo yee s o f  C (an d  t h eir 
f am ilie s) beco me  co ver ed  un de r P s pla n.  On Ju ne  30 , 200 2,  the re  ar e 25  qu al if ied  be ne f icia rie s
re cei ving  CO BR A co nt in ua t io n cove ra ge  un de r S s pla n,  20 of  wh om  are  M& A qua lif ie d
b en ef icia ri es wit h  r esp ect  to th e sal e of C.  (Th e ot he r five qua lif ie d ben ef ici ar ies had  qu ali fyi ng 
e ven ts in  con ne ct io n wit h  a cove re d emp loye e  w ho se la st  e mp lo ymen t  be f ore  the  q u ali fyi ng  e ve nt 
wa s wit h eit he r A o r B.)  S ter min at e s it s g ro up  he al th  pla n  e f fe ct ive  Ju ne  30 ,  20 02  an d beg ins to 
liq u ida t e the  asse t s o f  A and  B  an d  t o  l ay off  the  emp lo yee s of  A a nd  B. 
Re sul t : Un de r the se fact s,  S ce ase s to  pr ovid e  a  gr ou p hea lt h plan  to  an y em plo ye e in 
co nn ect io n wi th  th e  sa le  of  C to  P.  Th us,  be gi nn in g Jul y 1 ,  20 02  P s p la n has the  ob lig at io n to
ma ke CO B RA  con ti nu at io n  co ver ag e avai lab le  t o  th e 20 M& A  qu al if ied  be ne f icia rie s,  b ut  P i s n o t
o bli ga te d  t o  m ake  CO BR A co nt in ua t ion  cove ra ge  ava ila bl e to the  ot h er  5  qu al if ied  be ne f icia rie s
wit h  resp e ct to Ss pl an  as of Ju ne  30 , 200 2 or to any of  the  em plo ye es of  A o r B who se
e mpl oym en t is te rmin a te d by S (o r to any of th ose  e mp lo yee s  spo use s or  d e pe nd en t  chil dre n ). 

A ss e t  Sa le  Ex am pl es 

E xa m pl e 5.  Se lli ng  Gr ou p S pro vid es gro up  he alt h  pla n co ver ag e to emp lo yee s a t  ea ch of it s
o pe ra ti ng  d ivisi on s.  S  sel ls th e  a sset s of one  of  it s d ivisi on s to  Bu yin g Gro up  P.  Un de r the  te rm s
o f the  gr ou p hea lt h pla n cove ri ng  t h e emp loye es at  t h e divisio n bei ng  so ld ,  t h eir  cove ra ge  w ill end 
o n the  da te  of  the  sale .  P hire s a ll but  on e  o f  t h ose  em plo ye es,  give s the m the  sa me  po sit io ns



t ha t  t h ey had  wit h S be f ore  the  sa le ,  a nd  pr ovid e s t h em  w it h cove ra g e un d er a gro u p he a lt h pl an . 
I mme d iat e ly be f ore  the  sa le ,  t h er e are two  qu ali fi ed  be ne f icia rie s r ece ivin g  C OB RA  con t inu at io n 
co vera g e un d er a gr ou p hea lt h plan  of  S wh o se qu a lif yin g even ts occur re d in  co n ne cti on  wit h a
co vere d  e mp lo yee  w ho se la st  emp lo yme nt  pr ior  to  th e  q ua lif yin g  e ven t  was associ at ed  wit h  t h e
a sset s sold  to P.
Re sul t : The se  t wo  qu al if ied  be ne f icia rie s ar e M& A  q ua lif ie d  b en e fi ciar ies wi th  re spe ct  t o  th e
a sset  sale  to P. Un de r th ese  f a ct s, a g ro up  he al th  pl an  o f  S re t ai ns the  ob lig at io n to make 
CO B RA  co nt in u at io n co ver ag e avail ab le to  t h ese  tw o M& A  q ua lif ie d  b e ne fi ciar ie s. In add it io n,  the 
o ne  e mp lo yee  P doe s no t hire  as we ll as a ll of th e em pl oye es P h ir es (a nd  the  sp o use s a n d
d ep en de nt  ch ild re n of  the se emp loye e s) who  we re co ver ed  un de r a g ro up  he al th  pla n  o f  S  on  the 
d ay be f or e the  sale  ar e M& A  qu ali fi ed  be ne f icia rie s w it h re spe ct  to  th e  sa le .  A  gr ou p hea lt h plan 
o f S also  ha s th e obl iga t io n to ma ke CO B RA  con ti nu at io n co ver ag e avai lab le  t o  th ese  M& A
q ua lif ie d ben ef icia ri es. 

E xa m pl e 6.  Se lli ng  Gr ou p S pro vid es gro up  he alt h  pla n co ver ag e to emp lo yee s a t  ea ch of it s
o pe ra ti ng  d ivisi on s.  S  sel ls sub st an ti all y a ll of  t h e asset s of  al l of  it s d ivisi on s to  Bu yin g Gro up  P, 
a nd  S  cea se s t o  p ro vid e any grou p  h ea lt h  p la n to any emp loye e on the  da t e of the  sal e.  P hire s
a ll bu t  o n e of  Ss em plo ye es on  the  d a te  of  the  a sse t sa le by S,  gi ves tho se emp loye e s t h e sa me
p osit io ns th at  th e y h a d wit h  S  be f or e the  sale ,  an d co nt in ue s th e  b usi ne ss op er at io ns of tho se 
d ivisio ns wi th ou t  sub sta n ti al ch an ge  or  i nt e rru pt io n.  P p ro vid es the se  e mp lo yee s w it h co vera g e
u nd er  a  gr ou p hea lt h plan .  Im me dia t ely bef o re  t h e sa le,  the re  are  10  qu al if ied  be ne f icia rie s
re cei ving  CO BR A co nt in ua t io n cove ra ge  un de r a g ro up  he al th  pl an  of  S wh ose  qu al if ying  eve nt s
o ccurr ed  in co nn ect io n  w it h a co ver ed  em plo yee  wh ose  l ast  em plo yme n t  pr io r to  the  q u ali fyi ng 
e ven t wa s asso cia te d  w it h the  asse t s so ld  t o  P. 
Re sul t  1 : The se  1 0 qua lif ie d  b en e fi ciar ies are  M &A  qu a lif ie d be n ef icia rie s wit h  r esp ect  to the 
a sset  sale  to P. Un de r th ese  f a ct s, P is a succe sso r em plo yer  de scrib ed  in par ag ra ph  (c) of th is
Q &A -8 .  Thu s,  a  gr ou p hea lt h plan  of  P h as th e ob lig a ti on  t o  ma ke CO B RA co nt in ua t io n cove ra ge 
a vail ab le to  t h ese  10  M& A qua lif ie d ben ef icia ri es. 
Re sul t  2 :  The  on e emp loye e  t h at  P d oe s no t  h ir e an d  t h e fam ily me mb er s o f  t h at  empl oye e are 
a lso M& A  qu ali fi ed  be ne f icia rie s wit h re sp ect  to  the  sa le .  A  gr ou p hea lt h pla n of  P a lso  ha s t h e
o bli ga ti on  to  ma ke CO B RA  co nt in u at io n co vera g e ava ila b le to th ese  M& A qua lif ie d ben ef icia ri es. 
Re sul t  3 :  The  em plo ye es wh o co nt in ue  in emp loym en t  i n co nn ect io n wi th  th e  a sse t sa le (an d
t he ir fa mily me mb er s) an d  w ho  w er e co vere d  u nd e r a grou p  h ea lt h  p la n of S on  th e day bef o re
t he  sale  ar e not  M& A qua lif ie d ben ef ici ar ies beca use  P is a su cce ssor  e mp lo yer to  S  in 
co nn ect io n wi th  th e  a sse t sa le.  Th us,  no  gr ou p hea lt h plan  of  P h as any obli ga t ion  to  ma ke
CO B RA  co nt in u at io n co ver ag e avail ab le to  t h ese  con ti nu in g empl oye es wi th  re spe ct to  t h e
q ua lif yin g even t th at  re sult e d fro m the ir lo sin g co vera g e un d er Ss plan  in co nn ect io n  w it h the 
a sset  sale . 

E xa m pl e 7.  S ell ing  Grou p  S  pr ovid e s g ro up  he al th  pl an  co ve rag e  t o  e mp lo yee s at  ea ch of  i ts two 
o pe ra ti ng  d ivisi on s.  S  sel ls th e  a sset s of one  of  it s d ivisi on s to  Bu yin g Gro up  P1 .  U nd er  t h e ter ms
o f the  gr ou p hea lt h pla n cove ri ng  t h e emp loye es at  t h e divisio n bei ng  so ld ,  t h eir  cove ra ge  w ill end 
o n the  da te  of  the  sale .  P1  hir es all bu t  o n e of  tho se emp lo yee s, give s t h em  t h e sa me posi ti on s
t ha t  t h ey had  wit h S be f ore  the  sa le ,  a nd  pr ovid e s t h em  w it h cove ra g e un d er a gro u p he a lt h pl an . 
Re sul t  1 : Un de r the se fact s,  a gro up  h e alt h  p la n of S ha s th e obl iga t io n to ma ke CO B RA 
co nt in ua t ion  cove ra ge  ava ila bl e to M& A  q u ali fi ed  b e ne fi cia rie s w it h re spe ct  to  th e  sa le  t o  P1 .  ( If 
a n M& A  q ua lif ie d  b e ne fi ciar y fi rst  b e came  cove re d und er  P 1 s pla n  a f t er ele cti ng  C OB RA 
co nt in ua t ion  cove ra ge  un de r Ss pla n , the n  S s plan  cou ld  t e rmi na t e the  CO BRA  con t in ua ti on 
co vera g e on ce  t h e M& A  qu ali fi ed  be ne f icia ry be cam e co vere d  u n de r P1 s plan ,  p ro vid ed  th at  the 
re ma in ing  con di ti on s o f  Q& A -2  o f  Se c.  5 4. 4 98 0B -7  we re sa t isf ied . )
Re sul t  2 : Se ve ral  m on t hs aft e r the  sale  to  P1 ,  S se lls the  a sse ts of it s re ma in ing  divi sion  to
B uyin g  G ro u p P2,  an d S cea ses to pro vide  an y gr ou p hea lt h plan  to an y em plo ye e on  the  d a te  of 
t ha t  sa le .  Th u s, und er  Q& A -1  o f  S e c. 54. 4 98 0B -7 ,  S  cea se s t o  h a ve an ob lig a ti on  t o  make 
CO B RA  co nt in u at io n co ver ag e avail ab le to  a ny qua lif ie d ben e fi ciar y o n  t h e dat e of  t h e sa le to P2. 
P 1 and  P 2  a re  un re la te d org an iza ti on s.
Re sul t  3 : Eve n  i f it  wa s f o re see ab le  th at  S w ou ld  se ll it s re ma ini ng  divi sion  to  an  un re la te d th ird 
p art y aft e r the  sa le  to  P1 ,  un de r the se fact s the  cessa t ion  of  S to  p ro vid e any gr ou p hea lt h pla n to
a ny em pl oye e on the  da t e of  the  sale  to P2 is no t  in co nn ect io n  w it h the  asse t sa le  t o  P 1 . Th us, 



e ven  a f t er th e da t e S cea ses to pro vide  an y gr ou p hea lt h plan  to an y em plo ye e,  no  gro u p he a lt h
p lan  of  P1  ha s an y ob lig at io n to  m ake  CO BRA  con t in ua ti on  cove ra ge  ava ila ble  to M& A  q ua lif ie d 
b en ef icia ri es wit h  r esp ect  to th e asse t  sale  to  P1  by S.  I f  P2  is a su ccesso r em pl oye r un de r the 
ru le s o f  pa ra gra p h (c)  o f  t h is Q&A -8  an d ma in t ain s on e or mo re  g ro up  he al th  pl an s a f t er th e sal e, 
t he n a gro u p he a lt h plan  of  P2  wo uld  ha ve an obli ga t ion  to  ma ke CO B RA  co nt in u at io n co vera g e
a vail ab le to  M &A  qu a lif ie d be n ef icia rie s wit h  r esp ect  to the  asse t  sa le  to  P2  by S ( bu t  i n su ch a
ca se em pl oye es of S be f ore  the  sa le  who  con t inu ed  wo rkin g for  P 2  af t er  t h e sa le wo ul d not  be 
M& A  q u ali fi ed  b e ne f icia rie s).  How eve r,  eve n in  such  a  case ,  n o  g ro up  he al th  pl an  o f  P2  wou ld 
h ave  a n  o bl iga t io n to ma ke  C OB RA  con t inu at io n  co ver ag e avai lab le  to  M& A qua lif ie d
b en ef icia ri es wit h  r esp ect  to th e asse t  sale  to  P1  by S.  Th u s, und er  t h ese  fact s,  a f t er S ha s
ce ase d to pro vide  an y gr ou p hea lt h plan  to  an y em plo ye e,  no  pla n has an obli ga ti on  to  ma ke
CO B RA  co nt in u at io n co ver ag e avail ab le to  M &A  qu al if ied  be ne f icia rie s wit h  r esp ect  to the  asse t 
sa le to P1. 

E xa m pl e 8.  Se lli ng  Gr ou p S pro vid es gro up  he alt h  pla n co ver ag e to emp lo yee s a t  ea ch of it s
o pe ra ti ng  d ivisi on s.  S  sel ls sub st an ti all y a ll of  t h e asset s of  al l of  it s d ivisi on s to  Bu yin g Gro up  P. 
P  h ir es mo st  o f  S s emp loye es on th e da t e of th e pu rch ase  of  Ss asse t s, re t ai ns tho se
e mpl oye es in  th e  sa me  po sit io ns tha t  t h ey had  w it h S b e fo re  th e  p ur cha se,  and  co n ti nu es the 
b usin ess ope ra t ion s of  tho se divisio ns wi th o ut  sub st an ti al ch an g e or  int e rru pt io n . P pro vid es
t he se emp loye e s w it h co vera g e un d er a gro u p he a lt h pl an .  S  con t in ue s t o  emp lo y a few
e mpl oye es for  th e prin cip al  p ur po se of  w ind in g up the  af f air s of  S in  pr ep ar at io n for  liq uid at io n . S
co nt in ue s to  pr ovid e  co ver ag e und er  a gr ou p hea lt h pla n to the se  f e w re mai nin g  e mp lo yee s f o r
se vera l we eks aft e r the  da t e of  the  sale  an d th en  ce a ses to pro vide  an y gro u p he a lt h pl an  to  an y
e mpl oye e. 
Re sul t : Un de r the se fact s,  th e  ce ssa ti on  b y S to  p ro vid e an y gr ou p hea lt h pla n to any em pl oye e
is in  con ne ct ion  wit h th e asset  sale  to P. Beca use  of  this,  and  b e cau se P con ti nu ed  th e  b usi ne ss
o pe ra ti on s a sso ciat e d wi th  th o se asse t s wit ho ut  su bst an t ia l cha ng e or in te rr up t ion ,  P  is a
su ccesso r em plo ye r to  S wi th  re spe ct  t o  th e asset  sal e.  Thu s,  a gr ou p hea lt h  p la n of P ha s t h e
o bli ga ti on  to  ma ke CO B RA  co nt in u at io n co vera g e ava ila b le to M&A  qu al if ied  be ne f icia rie s wit h
re spe ct  to  th e  sa le  b e gin n ing  on  th e dat e  t h at  S ce ase s to provi de  an y g ro up  he al th  pl an  t o  an y
e mpl oye e.  (A  gr ou p hea lt h plan  of  S r et a ins thi s o b lig at io n for  t h e se ver al we e ks a f te r the  da t e of
t he  sale  un t il S ce ase s to provi de  an y g ro up  he al th  pl an  t o  an y emp lo yee . )


