IRS Releases Information to Help Employers Claim
COBRA Medical Coverage Credit on Payroll Tax Form

IR-2009-15, Feb. 26, 2009

WASHINGTON — The Internal Revenue Service today released new detailed information that will
help employers claim credit for the COBRA medical premiums they pay for their former employees.

The IRS unveiled new information on this Web site, IRS.gov, that includes an extensive set of
questions and answers for employers. In addition, the Web site contains a revised version of the
quarterly payroll tax return that employers will use to claim credit for the COBRA medical premiums
they pay for their former employees.

Form 941, Employer’s Quarterly Federal Tax Return, will also be sent to about 2 million employers
in mid-March. The form is used to claim the new COBRA premium assistance payments credit,
beginning with the first quarter of 2009.

“This is the first step in our effort to provide employers with information on this important health
benefit for people who have lost their jobs,” said IRS Commissioner Doug Shulman. “We will con-
tinue our work in the weeks ahead to help employers implement this crucial change for the nation’s
unemployed.”

The American Recovery and Reinvestment Act of 2009, which became law last week, includes
changes to the health benefit provisions of the Consolidated Omnibus Budget Reconciliation Act of
1985, commonly referred to as COBRA. The new law will affect former employees and their fami-
lies, employers and others involved in providing COBRA coverage.

Under the new law, eligible former employees, enrolled in their employer’s health plan at the time
they lost their jobs, are required to pay only 35 percent of the cost of COBRA coverage. Employers
must treat the 35 percent payment by eligible former employees as full payment, but the employers
are entitled to a credit for the other 65 percent of the COBRA cost on their payroll tax return.

Employers must maintain supporting documentation for the credit claimed. This includes:

» Documentation of receipt of the employee’s 35 percent share of the premium.

* In the case of insured plans: A copy of invoice or other supporting statement from the insurance
carrier and proof of timely payment of the full premium to the insurance carrier.

* Declaration of the former employee’s involuntary termination.

COBRA provides certain former employees, retirees, spouses, former spouses and dependent
children the right to temporary continuation of health coverage at group rates. COBRA generally
covers health plans maintained by private-sector employers with 20 or more full and part-time
employees. It also covers employee organizations or federal, state or local governments. It does not
apply to churches and certain religious organizations. The new COBRA subsidy provisions also
apply to insurers required to offer continuation coverage under state law similar to the federal
COBRA.

More information about COBRA payments and the new law is available on www.dol.gov.



COBRA: Answers for Employers
u|

Under the American Recovery and Reinvestment Act of 2009, certain individuals who are eligible for COBRA
continuation health coverage, or similar coverage under State law, may receive a subsidy for 65 percent of

the premium. These individuals are required to pay only 35 percent of the premium. The employer may

recover the subsidy provided to assistance-eligible individuals by taking the subsidy amount as a credit on its
quarterly employment tax return.0The employer may provide the subsidyll—Oand take the credit on its employ-
ment tax returnd— only after it has received the 35 percentOpremium payment from the individual.

Q:0OHow will an employer be reimbursed for the COBRA subsidy that it has provided to eligible indi-
viduals?

A:OThe COBRAsubsidy amount is reimbursed by being claimed as a credit on the Form 941. The Form
9410has been revised to allow for this credit.00

Q:0OHow does an employer claim the credit for the COBRA subsidy?0

A:OThe credit is claimed on Line 12a of the January 2009 revision of the Form 941, which was posted on the
IRS website on Feb. 20. In addition, the Form 941 filer also needs to include the number of individuals
provided COBRA premium assistance on Line 12b.

Q:0OWhat other information relating to the COBRA subsidy must be submitted with the Form 941
besides the entries on Lines 12a and 12b?

A:ONo additional information relating to the COBRA subsidy is to be submitted with the Form 941, either
electronically or in paper form. However, those claiming the credit must maintain supporting documentation
for the credit claimed. Such documentation includes:

+ Information on the receipt, including dates and amounts, of the assistance eligible individuals’ 35% share of
the premium.

+ In the case of an insured plan, copy of invoice or other supporting statement from the insurance carrier and
proof of timely payment of the full premium to the insurance carrier required under COBRA.

+ In the case of a self-insured plan, proof of the premium amount and proof of the coverage provided to the
assistance eligible individuals.

+ Attestation of involuntary termination, including the date of the involuntary termination (which must be
during the period from September 1, 2008, to December 31, 2009), for each covered employee whose
involuntary termination is the basis for eligibility for the subsidy.

+ Proof of each assistance eligible individual’s eligibility for COBRA coverage at any time during the period
from September 1, 2008, to December 31, 2009, and election of COBRA coverage.

+ Arecord of the SSN’s of all covered employees, the amount of the subsidy reimbursed with respect to each
covered employee, and whether the subsidy was for 1 individual or 2 or more individuals.

+ Other documents necessary to verify the correct amount of reimbursement.

Q:01 haven’t seen the legislation, but why does this belong on the Form 941?

A: The legislation as passed provides for reimbursement of the subsidy through the employment tax process,
so Form 941 is the applicable form.

Q:0OWhat will happen if Line 12a ends up being larger than Line 10 on a 941 return?0 W this result in a
net negative of taxes for a company?0

A: If Line 12a is larger than Line 10, Line 13 would also be larger than Line 10, resulting in an overpayment
that could be applied to the next return, or requested as a refund.O0



Q:0Ols the IRS considering any other form changes (e.g., 941X)?

A: Yes.OAll appropriate forms are being revised and will be updated on the IRS.gov web site as soon as
possible.

Q: Will theOdue date for the first-quarter Form 941 be extended?O
A:ONo.

Q:0OWl the number ofOassistance-eligible individualsOneed to be reported each quartewhether or not
there was a tax credit amount to apply?

A:OLine 12b of the revised Form 941 must indicate the number of individuals who received the total COBRA
subsidy reported on Line 12a of the Form 941. If there is no tax credit amount because no subsidy was
provided, then the entry on Line 12b would be zero.

Q: Now that the legislation has passed, how is this going to be communicated to the employer/payroll
community?

A: The IRS will continue to provide updated information through this Web site as it becomes available.

Q: Can an employer decide only to claim the credit at the end of the quarter rather than reducing its
tax deposits during the quarter?O

A: Yes.OThe employer can decide either to ofset its payroll tax deposits or claim the subsidy as an overpay-
ment at the end of the quarter.

Q:0OWhen does the law become effective?

A:OThe law became effective on the date of enactment, Feb. 17, 2009. However, under a transition rule, the
regular premium amount may continue to be paid for up to two months after enactment (e.g., for March and
April), and the subsidy can be provided retroactively.

Q: It was mentioned that this would be a temporary statute.0O0How long is this change expected to be in
effect?0

A:OFor assistance-eligible individuals, the qualifying event must occur on or before Dec. 31, 2009, and the
COBRA subsidy may apply for up to nine months.O

Q:0OWhat individuals are eligible for the COBRA subsidy?0

A: An assistance-eligible individual can be any COBRA qualified beneficiary associated with the related
covered employee, such as a dependent child of an employee, who is covered immediately prior to the
qualifying event.O0The qualifying event for purposes of eligibility for the subsidy is involuntary termination of the
covered employee’s employment that occurs during the period beginning Sept. 1, 2008, and ending Dec. 31,
2009.0The individual must also be eligible for COBRA coverage, or similar state coverage, during this period.

Q:Ols this provision for employees who involuntarily lose their jobsO—DOor will it apply to all employees
even if they leave voluntarily?

A: The credit applies only to involuntarily terminated employees and their family members who are qualified
beneficiaries.

Q:0OWlI the COBRA premium subsidy be taxable income for the individual?

A: The premium subsidy is not included in the individual’s income.0OHowevey there is a phase-out of eligibility
for the subsidy, which will increase some high-income individuals’ tax liability if they receive the subsidy.0The



phase-out impacts individuals whose modified adjusted gross income exceeds $125,000, $250,000 for those
filing joint returns.O08x liability is increased, to achieve repayment of a portion of the subsidy, for those taxpay-
ers whose modified adjusted gross income is between $125,000 and $145,000, or $250,000 and $290,000 for
those filing joint returns.Olf a taxpayets modified adjusted gross income exceeds $145,000, $290,000 for
those filing joint returns, the full amount of the subsidy must be repaid as an additional tax. There is no
additional tax for individuals with modified adjusted gross income less than these income levels.00O0

O

Q:0O0When more than one entity may be responsible for receiving COBRA premiums, who should claim
the credit?

A:OThe law as enacted clarifies that the person to whom the reimbursement is payable is (1) the
multiemployer group health plan, (2) the employer maintaining a group health plan that is subject to Federal
COBRA continuation coverage requirements or that is self-insured, or (3) the insurer providing coverage
under a plan not included in (1) or (2).00nly this person is eligible to ofset its payroll taxes by the amount of
the subsidy.

Q:0Ols the employer required to provide the COBRA subsidy?

A: The subsidy requirement applies to group health plans that are subject to the Federal COBRA continuation
coverage requirements or to similar requirements under State law.OIf you are an employer with such a plan
and you receive a 350percentdpayment from an assistance-eligible individual, you are required to make the
remaining 650percentdpayment.

Q: What if the employer’s group health plan is self-insured? Do the subsidy requirements apply?

A: Yes, the subsidy requirements apply to all plans subject to the COBRA requirements, including self-insured
plans. In that case, the employer must provide the COBRA coverage if the assistance eligible individual pays
35 percentOof the otherwise required premium.The remaining 65 percentlis treated as a payment of payroll
taxes by the employer maintaining the plan.

Q: What other agencies will provide information about the COBRA subsidy?

A:OInformation about the COBRA subsidy will also be available through the Department of Labor and the
Department of Health and Human Services, which, along with the IRS, share responsibility for the COBRA
requirements.

Q:0OCan an employer reduce its payroll deposits during the quarter by the amount of the COBRA
subsidy it provides during the quarter without incurring a Failure to Deposit penalty?

A: The amount of the COBRA subsidy the employer provides during the quarter (based on the 35
percentOpremium payments received from assistance eligible individuals during the quarter) will be treated as
having been deposited on the first day of the quarter and applied against the employer’s deposit require-
ments.OTherefore, timely deposits up to the amount of the subsidy will be deemed to have been made during
the quarter, regardless of the otherwise applicable due dates for deposits.00 Howeveyin some cases, the
amount of the subsidy the employer provides during the quarter will be less than the total amount of the
employer’s required deposits during the quarter.Ol In that case, the employer will be required to make timely
deposits during the remainder of the quarter to make up the difference.

Example 1:0 Employets required payroll deposits for the second quarter of 2009 total $10,000, determined
without regard to the COBRA premium subsidy provided by Employer during the quarter.d0 Employer provides
assistance eligible individuals with a total COBRA subsidy of $12,000 during the quarter, based on the 35
percentOpremium payments received from the individuals during the quartey and reports the $12,000 subsidy
on Line 12a of its Form 9410Ofor the quarted Employer will be treated as having made a $12,000 payroll tax
deposit on the first day of the quarter and thus will not be subject to a Failure to Deposit penalty for the
quarter even if it reduces its deposits during the quarter by the amount of the subsidy.OAlternatively, Employer
may make some or all of its required deposits during the quarter, determined without regard to the COBRA
premium subsidy provided by Employer during the quarter, rather than reducing its total deposits by the
subsidy.



Example 2:0 Employets required payroll deposits for the second quarter of 2009 total $10,000, determined
without regard to the COBRA premium subsidy provided by Employer during the quarter.d0 Employer provides
assistance eligible individuals with a total COBRA subsidy of $8,000 during the quarter, based on the 35%
premium payments received from the individuals during the quarter, and reports the $8,000 subsidy on Line
12a of its Form 941 for the quarter.0 Employer will be treated as having made an $8,000 payroll tax deposit on
the first day of the quarter and thus will not be subject to a Failure to Deposit penalty for the quarter, provided
that, once the total of its required deposits exceeds $8,000, it makes its regularly required deposits for the
remainder of the quarter.

Q:0OWl the credit amount taken impact an employer’s current “assigned” deposit frequency or future
deposit frequencies?

A: Frequency of deposits and look back periods are computed from Line 8 of Form 941, before taking into
account any credits, including the COBRA credit. Therefore the COBRA credit will not affect future deposit
frequency computations.

Q:0If the 35 percent premiums are paid and the subsidy is provided at a point in the quarter where
there are no additional federal tax deposits due for the quarter, should the employer claim the credit
on the current quarter or the subsequent quarter?

A: Although an employer may reduce its payroll tax deposits during a quarter by the amount of subsidy
provided during the quarter, claiming the credit on Form 941 for the quarter is not dependent on reducing
deposits during the quarter.00Therefore, even if no additional deposits are due for the quarter, the employer
can claim credit for the full amount of the subsidy provided during the quarter on its Form 941 for the quarter.00
If the amount of the subsidy entered on Form 941 exceeds the employer’s tax liabilities for the quarter, the
employer can choose to have the excess either refunded or applied to the next quarter.

Q:0OIf the employer chooses to have the excess refunded, will the IRS send a notice before refunding
the credit?

A: If the full amount of the excess is to be refunded to the employer, the IRS will not send a notice before
making the refund.

Q:OTheOquestions and anwersOrefer to the employdts it always the employer that provides the sub-
sidy and takes the credit on its Form 941?00

A: In some cases, a person other than the employer is the proper party to provide the subsidy and take the
credit on its Form 941.0For example, under the legislation, if the COBRA coverage is provided by a
multiemployer plan, the plan provides the subsidy and is reimbursed by taking a credit on Form 941.00

Q:0OWlI there be a means other than a quarterly Form 941 for employers (or other person if applicable)
to claim credit for the COBRA subsidy provided to assistance eligible individuals? There is some
information out there saying the credit can be claimed on a more frequent basis (e.g., weekly).0O0O

A: As discussed above, an employer may reduce its payroll tax deposits during a quarter by the amount of
subsidy provided during the quarter.d0 Howeveyin all cases, credit for the subsidy must be claimed on the
employer’s payroll tax return, whether the quarterly filed Form 941 or the annually filed Form 943 or 944.0A
payroll tax return is the only means to claim credit and be reimbursed for the COBRA subsidy.

Q:0OWI Schedule B continue to reflect the total payroll tax liabilities for the quarter, or will the liabili-
ties reported be reduced by the COBRA subsidy credits?00

A: Schedule B is used to report an employer’s payroll tax liability for each payroll period, not the amount of the
employer’s payroll tax deposits.dOTherefore, when the employer reduces a deposit by the amount of the
COBRA subsidy, this has no affect on the liabilities the employer reports on Form 941, Schedule B (or the
monthly totals in Part 2 of Form 941).0The employer should still reflect on Schedule B (or in Part 2, Form 941)
the total liabilities for all wages reported on Form 941.



Example:0 Employer is a semi-weekly schedule depositor with a total liability of $75,000 for the payroll period
ended on Feb. 27, 2009. Employer’s regular deposit of $75,000 would be due on March 4, 2009. Because of
a COBRA subsidy obligation of $5,000, Employer is allowed to reduce the deposit amount to $70,000, so
Employer makes a timely deposit of $70,000 by March 4, 2009. When Employer completes Schedule B of
Form 941 for the first quarter of 2009, Employer must enter the total liability, $75,000, on Day 27 of Month
2.0As always, the total liability reported on Schedule B must equal the total taxes reported on Line 10 of Form
941. Employer will reflect the total COBRA subsidy for the quarter on Line 12a of Form 941.

Q:0Ols the employer required to claim the credit on Form 941 for the quarter during which the COBRA
subsidy is provided to assistance eligible individuals?0

A: No.OInstead of claiming the credit on Form 941 for the quarter during which the COBRA subsidy is pro-
vided, the employer may generally choose to claim the credit on Form 941 for a later quarter in the same
calendar year.

Alternatively, if the employer has not claimed the credit on the original Form 941 for the quarter during which
the COBRA subsidy was provided, the employer can file Form 941X for that quarter.0In all cases, howevey if
an employer chooses to reduce its payroll tax deposits during a quarter by the amount of subsidy provided
during the quarter (or during a previous quarter), it must claim the credit for that subsidy amount on Form 941
for the quarter during which its payroll tax deposits were reduced. In addition, of course, an employer may not
claim credit for the same subsidy amount on Forms 941 for more than one quarter.

Q:0Ols there a specific date when employers can no longer take this credit?00

A:0An individual can be eligible for the COBRA subsidy based on an involuntary termination of employment
that occurs as late as Dec. 31, 2009 (the qualifying event), and the subsidy can apply for up to nine months of
COBRA coverage, which generally begins shortly after the qualifying event.O It is therefore expected that
eligibility for the subsidy will be exhausted by the end of 2010 and Form 941 for the fourth quarter of 2010 will
be the last time to take the subsidy credit.

Q:Will there be anything that Payroll Service Providers will have to provide to employers and/or IRS?0

A: Payroll Service Providers need to communicate with their clients and ensure their clients maintain proper

supporting documentation for the credit claimed. Such documentation includes, but is not limited to:

+ Information on the receipt, including dates and amounts, of the assistance eligible individuals’ 35
percentOshare of the premium.

+ In the case of an insured plan, copy of invoice or other supporting statement from the insurance carrier and
proof of timely payment of the full premium to the insurance carrier required under COBRA.

+ In the case of a self-insured plan, proof of the premium amount and proof of the coverage provided to the
assistance eligible individuals.

+ Attestation of involuntary termination, including the date of the involuntary termination (which must be
during the period from Sept. 1, 2008, to Dec. 31, 2009), for each covered employee whose involuntary
termination is the basis for eligibility for the subsidy.

+ Proof of each assistance eligible individual’s eligibility for COBRA coverage at any time during the period
from Sept. 1, 2008, to Dec. 31, 2009, and election of COBRA coverage.

+ Arecord of the SSN’s of all covered employees, the amount of the subsidy reimbursed with respect to each
covered employee, and whether the subsidy was forOone individual ordJtwo or more individuals.

+ Other documents necessary to verify the correct amount of reimbursement.

This documentation must be maintained, but will not be required to be submitted to the IRS with Form 941.

Q: It might be difficult to make the April 30, 2009 deadline for filing the new Form 941. Who should we
contact if we want to request an extension of time to file?O

A:ONo extensions are available for filing of employment tax returns.000



Q:0OIn order to be an assistance eligible individual, must the individual actually have coverage under
the group health plan at the time of the involuntary termination of employment?00

A: Yes. The individual must have actual group coverage at the time of the qualifying event, i.e., the involuntary
termination of employment. The qualifying event must occur between Sept. 1, 2008, and Dec. 31, 2009, and
the individual must be eligible for COBRA coverage at any time during that period.

Q:0Ols the COBRAbenefit based on the former employee’s insurance coverage?00

A:0OIn general, COBRA coverage is based on the same coverage that the individual had at the time of the
qualifying event. However, under the COBRA subsidy provision, an employer may offer an assistance eligible
individual the option of choosing other coverage that is also offered to active employees and that does not
have higher premiums than the coverage the individual had at the time of the qualifying event.

Q:0Ols the assistance eligible individuaB share of the premium always 35 percent, or are there other
elections the individual can make?00

A: The assistance eligible individual is required to pay 35 percentdof the amount of the total premium for the
coverage the individual elects. This percentage is fixed by statute.
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